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-By Jim Beck

frustrating trend has emerged over

the past several years with regard
to defaulting defendants. On many occa-
sions, a defendant will fail to respond to a
lawsuit, but will show up at the hearing
when we attempt to obtain a default judg-
ment. Sometimes, the judge will give the
defendant another chance to respond, or
will grant other relief, such as setting aside
the entry of default. It is important to un-
derstand the default judgment process.

A defendant has thirty days from the
date of receiving a lawsuit to respond by
filing an Answer. The Answer should be
sent directly to the plaintiff (or the plain-
tiff’s attorney). If no Answer is filed, the
plaintiff can ask the Court to enter default
against the defendant. This is called an
“entry of default” and means that the de-
fendant can no longer file an Answer or
raise a defense to the claims, unless he
shows good cause for why the entry of
default should be set aside. After default
has been entered, the plaintiff can ask the
Court to enter the default judgment. Often,
the clerk can enter the judgment, but under
some circumstances only a judge can enter
the judgment after a hearing. When defen-
dants appear at the default judgment hear-
ing, it can cause major problems for plain-
tiffs.

In particular, and the main cause for
concern, is judges’ willingness to set aside
the entry of default. The law requires that
a defendant show a good cause (or reason)
for why he should be given another chance
to respond. Based on the case law, ignor-
ing the lawsuit or not understanding its
significance are not considered good cause.
However, the current view exercised by the
courts is that entries of default are set aside
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almost routinely upon request of the defen-
dant. The logical reasoning for this view is
that the courts prefer cases to be heard on
the merits, not dismissed based on a proce-
dural issue.

As a result of the current application of
the default rules, businesses can save
money and be more efficient in their pend-
ing lawsuits in several ways. First, if a
defendant contacts a plaintiff or its attorney
seeking consent to setting aside default, the
consent should be strongly considered.
This will save the cost of paying an attor-
ney to attend a hearing where the result is
likely inevitable. Of course, the circum-
stances of each case vary and there should
not be a blanket rule on whether to consent
to setting aside the default.

Second, once it is possible to obtain
entry of default and default judgment, act
quickly. In other words, go ahead and get
the judgment as soon as possible, unless
there is a legitimate business reason not to
do so. Finally, understand that even if the
entry of default is set aside or the judge
does not enter the default judgment, all is
not lost. Defendants, especially those not
represented by attorneys, do not take ad-
vantage of the extra time given to respond,
and the default judgment is simply delayed.
In addition, there are other ways of resolv-
ing cases that do not require excessive
costs and attorneys’ fees, such as confes-
sions of judgment, settlements, and sum-
mary judgments (which basically means
that even though the defendant filed an
Answer, there is no real dispute and the
plaintiff is entitled to judgment).
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ANOTHER STRIKE AGAINST LIEN LAW:
THE EASTERN DISTRICT BANKRUPTCY COURT’'S DECISION

- By NaN HANNAH

For those who have been in the
construction industry for any
appreciable length of time, you are
aware that the Eastern District, and in
particular its Bankruptcy Court, has is-
sued decisions in the past which have
limited the effectiveness of the lien law
once a bankruptcy intervenes.

A number of years ago, the decision
in Precision Walls went on the books
holding that a payment received in ex-
change for a lien waiver where no lien
had actually been served constitutes a
preferential payment unless other de-
fenses are available beyond the new value
defense. If you are in the western part of
the State of North Carolina, then you are
protected by the decision in J.A. Jones
which held the opposite, meaning that if
you exchange a lien waiver for a check in
the western part of the state, you should
be protected from a preference claim or at
least have a viable new value defense in
the form of the lien waiver — evidence
that you gave up a valuable right in ex-
change for the payment.

As was mentioned in our last newslet-
ter, the Eastern District Bankruptcy Court

was asked to determine whether a Notice
of Claim of Lien on Funds filed post-
petition constituted a violation of the
automatic stay. In a recent decision
spelled out in full in the Harrelson Utili-
ties bankruptcy, the Court held that since
a Notice of Claim of Lien on Funds does
not relate back to the first
date of furnishing and since a
Lien on Funds is not per-
fected or enforceable until it
is served, failure to serve a
Lien on Funds prior to a
bankruptcy filing forecloses
that opportunity post-
petition.

The key issue involves the interplay
of a series of Bankruptcy Code provisions
dealing with the automatic stay and the
limitations or exclusions to it. Those
arguing for the right to serve and file liens
post-petition read those provisions as
allowing actions to perfect an existing
right. The argument against and one ba-
sis for the court’s decision is that until a
Lien on Funds is served, there is no
“right” — i.e. until an owner or contractor
receives a Lien on Funds, they are free to

make payments as they see fit. The im-
portance of this decision as it currently
stands is that for projects being con-
structed in the Eastern District of North
Carolina, if you have any question at all
about being paid, then a Lien on Funds
needs to be served as early in the project
as possible. The dirt lien ap-
pears to be safe in either a situa-
tion where the claim is directly
against the owner of the real
property or in a subrogated lien
situation if you have served your
Lien on Funds before the peti-
tion was filed.

There is an open question which one
trustee intends to pursue involving
whether the serving of a Lien on Funds
within the preference period constitutes a
preferential transfer. With that, and the
fact that a number of parties are pursuing
appeals in the Harrelson Utilities case
(and the Mammoth Grading case which is
moving in lock-step with Harrelson),
there will certainly be more to this story
in the next year.

TIPS FOR MAKING NON-COMPETE AGREEMENTS VALID

- BY JAMES VANN

M ost corporations want to pro-
tect their business interests and

not be overbroad. In short, the agreement
must be narrowly tailored so as to protect

“trade secrets”. They your legitimate
often do this by having . business interest
employees sign non- S;n?‘;?/!)r/, yo%r-t:oﬁggﬁe“n;grlzgvmgr?fss without unneces-
compete  agreements However, they are enforceable if sarily  restricting
and/or non-disclosure drafted p’roperl the employees
agreements. Corpora- y. from  working
tions often think that elsewhere in simi-
this is enough to pro- lar fields.

tect their interests. For non-compete
agreements to be valid there are several
requirements that must be met. The
agreement must be designed to protect a
legitimate business interest and it must

The agreements must be reasonable in
length of time, activities limited and the
geographical area protected. The ulti-
mate question for the Court to decide is
whether the agreement is reasonable in

nature. Generally, North Carolina law
does not favor non-compete agreements.
However, they are enforceable if drafted
properly.

It seems as though the use of non-
compete and non-disclosure agreements
continues to rise as business owners try to
protect their business interests. If you
desire to use similar agreements with
your business, please feel free to contact
us.
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CORPORATE ANNUAL MINUTES
REQUIREMENTS OF NORTH CAROLINA LAW SCAM ALERT

- BY JAMES VANN

ccording to the law of North

Carolina, business entities reg-
istered with the North Carolina Secre-
tary of State are not required to file cor-
porate minutes with the North Carolina
Secretary of State’s Office.

Recently, the North Carolina Secre-
tary of State’s Office received questions
about a mailing which businesses re-
ceived regarding “Annual Minutes Re-
quirement Statement”. This mailing was
a solicitation from a business named
“Compliance Services”. The solicita-
tion from “Compliance Services” offers
to process corporate meeting minutes on
behalf of the corporation for a fee of
$125.00. The Secretary of State of
North Carolina has filed suit against
Compliance Services and has received a

Temporary Restraining Order against
Compliance Services to stop them from
sending further solicitations and from
accepting payment for the previously
sent solicitations.

What is a business in

North Carolina required to do
regarding corporate minutes?

A corporation shall keep as part of its
permanent records the following:

e  minutes of all meetings of its
incorporators, shareholders
and board of directors;

e arecord of all actions taken by
the shareholders or board of
directors without a meeting;
and

Di1SsSOLVED CORPORATION
RESPONSIBILITIES, DISTRIBUTIONS, AND PERSONAL LIABILITY

- By CHAD COCHRAN

B uy now. Pay later. Let’s face it —
our country loves credit. As
businessmen and women, we extend credit
daily by lending money, equipment, ser-
vices, and materials. We expect that the
person on the other side of these transac-
tions will honor their payment promises
when they can and reach reasonable ar-
rangements when times are tough. Unfor-
tunately, we have all seen a great number
of businesses fail over the past year where
too much credit created their downfall.
When this solemn news hits our debtors,
businesses oftentimes dissolve and credi-
tors move into line for payment. This arti-
cle provides a roadmap of North Caro-
lina’s rules for properly closing the doors
of a dissolved business.

Most voluntary dissolutions begin with
an authorization vote of the company’s
members or directors. Once dissolution is
authorized, an entity should file a Notice
of Dissolution with the Secretary of State
shortly thereafter. After dissolution, the
entity continues to exist and operate. Dis-
solution does not terminate the entity.

Officers and directors maintain fiduciary
duties and responsibilities. However, the
business and its personnel are instructed to
perform one duty - to “wind up” the com-
pany’s affairs.

When “winding up” a business’ af-
fairs, insiders (officers, owners, directors,
etc.) are required to liquidate assets by
collecting their assets in the most valuable
form possible and distributing those assets
to the proper parties. In liquidation, debt
claimants come first and
business owners come
second. Distributions
must first be paid ac-
cording to known credi-
tors based on their re-
spective rights and pri-
orities. In practice, UCC filings, Deeds of
Trust, and filed judgments will act to en-
sure that your business receives priority
distributions from a liquidating business.
Next, unsecured creditors should receive a
distribution. Finally, business owners
should receive a pro-rata distribution ac-
cording to the size of their ownership

This article provides a roadmap
of North Carolina’s rules for
properly closing the doors of a
dissolved business.

e arecord of all actions taken by
a committee of the board of
directors in place of the board
of directors on behalf of the
corporation.

According to North Carolina law,
the corporation is not required to file the
minutes with the Secretary of State or
any other government entity. It is im-
portant to keep a copy of the records
listed above to properly document the
actions of the business.

If you have any questions regarding
the requirements of a business in North
Carolina, please feel free to call us.

share or as otherwise provided in organ-
izational documents.

Creditors of a dissolved business
should be wary of the “shell game” where
a business owner creates a new entity with
the same capital, equipment, personnel,
and customers in an effort to avoid debts.
North Carolina provides a powerful tool to
defend against this unfair practice - per-
sonal liability of a business owner. Where
a business owner unfairly receives distri-
butions ahead of
known creditors, he
may be held person-
ally liable to the
extent of his pro-rata
share of the claim or
value of the unfairly
distributed assets.  Dissolution should
present the fairest means to pay out-
standing creditors. At the same time, we
should closely monitor liquidating busi-
nesses to ensure that businesses play by
the rules.
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EMPLOYMENT POLICY NEEDED TO ADDRESS

MOBILE PHONE USAGE WHILE DRIVING

- BY JAMES R VANN

The Law

In North Carolina, effective Decem-
ber 1, 2009, it will be unlawful to drive a
motor vehicle and use a mobile tele-
phone or other similar digital technology
for email, texting, access to the internet
or games.

The law sets forth limitations as to
what type of electronic information is or
is not allowed while driving. The law
makes it unlawful to

e Manually enter multiple letters
or text as a means of communi-
cating with another person; or

e Read any electronic mail or text
message sent or stored,;

e However, this limitation does
not apply to any name or num-
ber stored in the mobile tele-
phone or other digital device
nor to any caller identification
information.

Thankfully, the prohibitions of this
law do not apply if your motor vehicle is
parked or stopped. This raises the ques-
tion as to whether you can text and
email while your vehicle is stopped at a
traffic sign or traffic light. The law also
is not applicable to emergency person-
nel. The law does allow the use of global
positioning systems or wireless commu-
nication devices used to send or receive
data as part of a digital dispatch system.
The law also allows the use of voice
operated technology which will grow in
popularity.

The Need for an
Employment Policy

Restricting the use of technology for
sending and receiving text messages,
emails, and other similar communica-
tions while driving makes sense. As a
business concern, we need our employ-
ees to be accessible while out of the of-

IDENTIFY THEFT AND BEYOND
IS YOUR COMPANY COMPLIANT
WITH NORTH CAROLINA AND FEDERAL LAW?

- By James R. VanN

The North Carolina General Assembly
in 2005 passed a bill entitled “Identity
Theft Protection Act of 2005” and the law
was amended in 2006. As you well know,
identity theft is a growing and serious
problem and it can be a problem for your
business.

There are various parts to the State law
which are important for you and your
company to understand and comply with.
Primarily, the law requires your company
to have a written policy and training
regarding the collection, safekeeping, stor-
age and ultimate destruction of confiden-
tial and private personal identifying infor-
mation. The primary purpose of the State
law is to require businesses to offer com-

mon sense safeguards for the confidential
information obtained by the business.

Is it important to have a written pol-
icy? Yes. The State law requires any
company which collects personal identi-
fying information on individuals (social
security number, drivers license num-
ber, employer’s tax identification num-
ber, state identification number, pass-
port information, bank account num-
bers, credit card number, debit card
number, or PIN codes or passwords) to
take certain actions.

The Federal law is already in place
and becomes effective November 1,
2009. The Federal law will be moni-

s B

fice. Email and/or texting are obviously
an easy way to stay in touch. However,
safety requires more concentration to
driving.

The concern for employers is poten-
tial liability. There have been multiple
accidents across the country where one
or more of the drivers were accessing
text messages or emails while driving.
This has become and will remain a
likely source of liability for employers.

Employers should have a compre-
hensive written policy which addresses
the use of electronic communications
while driving on behalf of the employer.
After the policy is adopted by the em-
ployer, the policy should be properly
communicated to all of the employees
and consistently enforced.

If you have questions or would like
us to assist you concerning how to create
and enforce a policy to cover the new
law, feel free to contact us. —_——

tored by the Federal Trade Commission
(FTC). The Federal law is referred to as
the “Red Flags” law. The Federal law
also suggests that the policy be in writ-
ing as well.

We have had numerous clients in-
quire and request assistance in develop-
ing a written policy. We have assisted
these clients and can assist and help you
as well. We have developed a turn key
policy which your company could adopt
and put into place immediately.

If you or your company has not cre-
ated a policy, please feel free to contact
us for assistance.
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